
 UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549
 

FORM 8-K
 

CURRENT REPORT
 

Pursuant to Section 13 or 15(d) of The Securities Exchange Act of 1934
 

Date of Report (Date of earliest event reported) June 8, 2015
 

DATARAM CORPORATION
(Exact name of registrant as specified in its charter)

 
 

New Jersey 1-8266 22-18314-09
(State or other jurisdiction of incorporation) (Commission File Number) (IRS Employer Identification No.)

   
Route 571, P.O. Box 7258, Princeton, NJ  08543-7528

(Address of principal executive offices)  (Zip Code)
   

Registrant's telephone number, including area code: (609) 799-0071
 

(Former name of former address, if changed since last report.)
 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under
any of the following provisions:
 
☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 
☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 
☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 
☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))

 



 

 
Section 3 – Securities and Trading Markets

Item 3.01 Notice of Delisting or Failure to Satisfy a Continued Listing Rule or Standard; Transfer of Listing
 

As previously disclosed, David A Moylan was appointed as President and CEO of  Dataram Corporation (the “Company,” “we,”
“our,” or “us”) on January 22, 2015. As a result, he was no longer an independent member of our Board of Directors (the “Board”) and,
therefore, was required to resign from the Company’s Audit Committee. In connection with that change, the Listing Qualifications
Department of The NASDAQ OMX Group (“NASDAQ”) sent us a letter notifying us that we were no longer in compliance with the
NASDAQ’s audit committee requirements as set forth in listing Rule 5605 because our Audit Committee then had two members rather than
the three independent Audit Committee members required by the Rule. Consistent with the Rule, NASDAQ provided the following cure
period:

 
- Until the earlier of the Company’s next annual shareholders’ meeting or January 22, 2016; or
- If the next annual shareholders’ meeting is held before July 21, 2015, then we must evidence compliance no later than July 21,

2015.
 
We completed the process of interviewing candidates to serve as another independent board member and on the Audit Committee.

Trent Davis was appointed to our Board on June 8, 2015, as an Independent Director and the third member of our Audit Committee. We
have regained compliance with Rule 5605 within the required timeframe.

Section 5 – Corporate Governance and Management

Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory
Arrangements of Certain Officers.

Effective June 8, 2015, our Board appointed our Chairman of the Board, David A. Moylan, 47, as our permanent President and
Chief Executive Officer. Mr. Moylan has served in those roles on an interim since January 22, 2015. David will continue to receive the
same compensation as he received in his interim role: an annual base salary of $200,000 and eligibility for a 50% bonus based achievement
of certain performance targets and will also receive a grant of 25,000 common shares and a three-year option to purchase up to 50,000
shares of our common stock at an exercise price of $1.00 per share. He will also remain as our Chairman of the Board. A copy of the offer
letter and change of control severance agreement are attached as exhibits 99.1 and 99.2.

Concurrently, Anthony M. Lougee, 53, assumed the role of our corporate Secretary, replacing Richard Butler in that capacity. Mr.
Lougee has been employed by the Company since 1991, initially as our Accounting Manager. In 2002, he was named an executive officer
and currently serves as our Controller and Chief Accounting Officer, a position he has held since 1999.

On June 8, 2015, the Board also appointed Trent D. Davis, age 47, as an Independent Director and member of our Audit
Committee. Mr. Davis is President and COO of Whitestone Investment Network, Inc., which specializes in providing executive advisory
services to small entrepreneurial companies, as well as restructuring, recapitalizing, and making strategic investments in small- to mid-size
companies. Trent is also currently the Chairman of the Board for Majesco Entertainment Company (NASDAQ: COOL), which is an
innovative developer, marketer, publisher, and distributor of interactive entertainment for consumers around the world.

From November 2013 until July 2014, Mr. Davis served as the President and a director of Paulson Capital Corp. (formerly
Nasdaq: PLCC) until he successfully completed the reverse merger of Paulson with VBI Vaccines (NASDAQ: VBIV). He now serves as a
member of its board of directors and its audit committee. Trent was also the Chief Executive Officer of Paulson Investment Company, a
subsidiary of Paulson Capital Corp, from July 2005 until October 2014, where he supervised all operations and over 200 investment
representatives overseeing $1.5 billion in client assets. Prior to that, commencing in 1996, he served as Senior Vice President of Syndicate
and National Sales of Paulson Investment Company, Inc.

Mr. Davis has extensive experience in capital markets and brokerage operations and is credited with overseeing the syndication of
approximately $600 million for over 50 client companies in both public and private transactions. In 2003, he served as a board member, and
was Chairman of the National Investment Banking Association.

 



Exhibit No.  Description
   
99.1
99.2  

David A. Moylan Permanent CEO Offer Letter
David A. Moylan Change in Control Severance Agreement

 

 

Mr. Davis holds a B.S. in Business and Economics from Linfield College and an M.B.A. from the University of Portland and held
the following FINRA Licenses: Series 7, 24, 63, 66, and 79. Based on his corporate restructuring and recapitalizing experience and his
investment banking experience in connection with the capital-raising needs of small- to mid-size companies, our Board believes that he will
provide significant value to us as a director and member of our Audit Committee.

On June 8, 2015, our Board also reaffirmed David A. Moylan and Anthony M. Lougee as Corporate Officers. David S. Sheer, 54,
will not continue as a Corporate Officer. Mr. Sheer has been an officer of Dataram since 2009, and will remain with the Company.

There are no family relationships among Messrs. Moylan, Davis, or Lougee and any of our other directors or executive officers.
Neither Messrs. Moylan, Davis, nor Lougee have engaged in any transactions with us that are required to be disclosed pursuant to Item
404(a) of Regulation S-K.

Section 9 – Financial Statements and Exhibits

Item 9.01 – Financial Statements and Exhibits.

(d) Exhibits.

 

SIGNATURE

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its
behalf by the undersigned hereunto duly authorized.

 

 DATARAM CORPORATION
 (Registrant)
  
Date: June 12, 2015  
 /s/ DAVID A. MOYLAN
 (Signature)
 David A. Moylan
 Chairman and Chief Executive Officer

 



Exhibit 99.1
 

 
June 8, 2015
 
Mr. David A. Moylan
15 Charles Road
Bernardsville, NJ 07924
 
via email
 
Dear Dave:
 
As approved in the Dataram Board of Directors meeting held on June 8, 2015, we are pleased to extend to you an offer of
employment with Dataram Corporation (the “Company”) and believe the Company can provide you with an outstanding
opportunity to continue the development of your career. Below please find the basic terms and conditions of employment
contained in our offer to you. If you have any questions please do not hesitate to contact me.
 
1) Employment Effective: June 8, 2015
 
2) Term of Employment: The Company will employ you for a period of 36 months. If not terminated at the end of the period by

either party, the agreement will continue on year-to-year basis.
 
3) Position Title: CEO and President, Dataram Corporation.
 
4) Reporting Relationship:

a) You will report directly to the Board of Directors of the Company.
b) Reporting to the CEO/President include the following functions: sales, finance, accounting, purchasing and supply

management, logistics, manufacturing, quality assurance, marketing, engineering, IT, and Investor Relations.
 
5) Cash Compensation:

a) Base Salary:
i) Effective upon date of hire your starting base salary will be $200,000 on an annualized basis paid in semi-monthly

pay period increments, less appropriate withholdings.
ii) Future base salary reviews will be conducted on an annual basis and be subject to individual performance and overall

Company performance.
 

b) Incentive Compensation:
i) You will be designated as a plan participant in the Company's FY 2016 Annual Incentive Compensation Plan when

established; targeted at 50% of your base salary.
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6) Reimbursement for Expenses

a) The Company will reimburse you for all documented expenses properly incurred by you in the performance of your duties
under this agreement.

 
7) Stock Grant

a) As part of the role, and in partial consideration for your work as the company’s interim President and CEO, you will be
granted 25,000 shares of the Company’s common stock with the value determined as of market close on June 8, 2015,
which fully vests upon acceptance of the offer.

b) You will be eligible to receive additional shares of the Company‘s common stock based on Company growth, individual
contributions, and strategic initiatives.

 
8) Grant of Options

a) As part of the role, and in partial consideration for your work as the interim President and CEO, you are further granted a
right to purchase up to 50,000 shares of the Company’s Common Stock at $1.00 per share (“exercise price”). The options
are 100% vested and exercisable upon acceptance of the offer. These options expire three years from date of award, on
June 7, 2018.

b) You will be eligible to receive additional option grants based on Company growth, individual contributions, and strategic
initiatives.

 
9) Board Responsibilities

i) During your tenure as CEO and President, you will also be nominated at each meeting of the Company’s stockholders
to serve on the Company’s Board of Directors as a non-independent director.

 
10) Paid Time Off (PTO)

a) Paid time off is on a calendar year basis. You will receive 24 days each year in personal Paid Time Off, accrued per
company policy.

 
11) Healthcare, Life Insurance, 401k, holidays and other benefits:

a) You and your eligible dependents will be eligible for coverage under the Company’s healthcare plan effective on the first
day of employment.

b) All other benefits not specifically defined in this offer letter will be provided consistent with the Company's policies and
program.

 
12) Confidentiality & Non-Solicitation Agreement:

a) As a condition of this offer, you will be required to sign a Change in Control Severance Agreement and Employer
Protection Agreement.

 
13) The above employment offer is for employment at-will.
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This letter supersedes any previous discussions you may have had about the terms of your possible employment with the
Company or any of its direct or indirect subsidiaries. By accepting this offer, you acknowledge that you are not relying and have
not relied on any oral or written statements, promises or representations made by any employee, agent or representative of the
Company or any of its direct or indirect subsidiaries that are not expressly set forth in this letter and its attachments.
 
 
Sincerely,
 

   
Michael E. Markulec  David A. Moylan
Director   
Dataram Corporation   
On behalf of the Board of Directors  Date Accepted

 
Cc: Tony Lougee, Personnel file
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Exhibit 99.2
 

 
CHANGE IN CONTROL SEVERANCE AGREEMENT

 
THIS CHANGE IN CONTROL SEVERANCE AGREEMENT (this "Agreement") is made and entered into as of the 8th

day of June, 2015 by and between Dataram Corporation, Inc. (the "Company") and David A. Moylan (the "Executive").
 

WHEREAS, Executive is expected to make a major contribution to the profitability, growth and financial strength of
the Company;

 
WHEREAS, the Company considers the continued availability of Executive's services, managerial skills and business

experience to be in the best interest of the Company and its stockholders and desires to assure the continued services of
Executive on behalf of the Company without the distraction of Executive occasioned by the possibility of an abrupt change in
control of the Company; and

 
WHEREAS, Executive is willing to become employed by the Employer upon the understanding that the Employer will

provide him with income security and health benefits in accordance with the terms and conditions contained in this Agreement.
 

NOW, THEREFORE, in consideration of the foregoing premises and the mutual covenants herein contained, and for
other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties agree as
follows:

 
1.      Definitions. Whenever the following terms are used in this Agreement, they shall have the meaning specified

below unless the context clearly indicates to the contrary:
 

1.1      "Base Salary" means Executive's annual rate of base salary in effect on the date of Executive's
termination of employment (or, if higher, on the date of the Change in Control), determined in each case prior to reduction for
any employee-elected salary reduction contributions made to an Employer-sponsored non-qualified deferred compensation plan
or an Employer-sponsored plan pursuant to Section 401(k) or 125 of the Code, and excluding bonuses, overtime, allowances,
commissions, deferred compensation payments and any other extraordinary remuneration.

 
1.2      "Cause" shall mean Executive's commission of a material act of fraud, theft or dishonesty against the

Company; conviction for any felony; or willful non-performance of material duties which is not cured within sixty (60) days
after receipt of written notice to Executive.

 
1.3      "Change in Control" shall mean, and shall be deemed to have occurred upon (a) a sale by Dataram of a

majority of the common stock of the Company to an unrelated third party, or (b) a sale of substantially all of the Company's
assets to an unrelated third party.

 
1.4      "Code" shall mean the Internal Revenue Code of 1986, as amended.
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1.5      "Company" shall mean Dataram Corporation and, after a Change in Control, any successor or successors

thereto.
 
1.6      "Date of Termination" following a Change in Control shall mean the dates, as the case may be, for the

following events: (a) if Executive's employment is terminated by his death, the date of his death, (b) if Executive's employment
is terminated due to a Disability, thirty (30) days after the Notice of Termination is given (provided that Executive shall not
have returned to the performance of his duties on a full-time basis during such period), (c) if Executive's employment is
terminated pursuant to a termination for Cause, the date specified in the Notice of Termination, and (d) if Executive's
employment is terminated for any other reason, fifteen (15) days after delivery of the Notice of Termination unless otherwise
agreed by Executive and Company.

 
1.7      "Disability" shall mean that, in the Company's reasonable judgment, either
 
(a) Executive has been unable to perform Executive's duties because of a physical or mental impairment for

80% or more of the normal working days during six consecutive calendar months or 50% or more of the normal working days
during twelve consecutive calendar months, or (b) Executive has become totally and permanently incapable of performing the
usual duties of his employment with the Company on account of a physical or mental impairment.

 
1.8      "Effective Date" shall mean the date hereof.
 
1.9      "Employer" shall mean the Company or its affiliate employing Executive.
 
1.10      "Good Reason" shall mean any of the following actions upon or after a Change in Control, without

Executive's express prior written approval, other than due to Executive's Disability or death: (a) a diminution in Executive's
Base Salary or annual bonus opportunity; (b) a diminution in Executive's title, authority, duties, or responsibilities; (c) a
required relocation of at least 60 miles; (d) a breach of this Agreement with respect to Executive not cured within ten (10) days;
or (e) a successor's failure to assume this Agreement.

 
1.11      "Notice of Termination" shall mean a written notice which shall indicate the specific termination

provision in this Agreement relied upon and shall set forth in reasonable detail the facts and circumstances claimed to provide a
basis for termination of Executive's employment under the provision so indicated.

 
1.12      "Release" shall mean a release to be signed by Executive within forty-five (45) days following the date

of termination in such form as the Company shall reasonably determine, which shall, to the extent permitted by law, waive all
claims and actions against Dataram, the Employer and its affiliates and such other related parties and entities as the Company
chooses to include in the release except for claims and actions for benefits provided under the terms of this Agreement (which
Release is not revoked by Executive).

 
1.13      "Target Bonus" shall mean Executive's annual target bonus (as defined in the applicable bonus plan)

for the year in which the Date of Termination occurs or, if higher, the year in which the Change in Control occurred.
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1.14      "Termination of Employment" shall mean the time when the employee- employer relationship between

Executive and the Employer is terminated for any reason, voluntarily or involuntarily, with or without Cause, including, without
limitation, a termination by reason of resignation, discharge (with or without Cause), Disability, death or retirement, but
excluding terminations where there is a simultaneous re-employment by the Company or a subsidiary or affiliate of the
Company.

 
2.      Term. This Agreement shall terminate, except to the extent that any obligation of the Company hereunder

remains unpaid as of such time, upon the earliest of: (a) the second anniversary of the Effective Date if a Change in Control of
the Company has not occurred prior to such anniversary; (b) the Termination of Employment of Executive with the Employer
based on Death, Disability, or Cause or by Executive other than for Good Reason; or (c) one (1) year from the date of a
Change in Control of the Company.

 
3.      Termination of Employment of Executive.

 
3.1      Payment of Severance Benefits Upon Change in Control. In the event of a Change in Control of the

Company, Executive shall be entitled to the severance benefits set forth in Section 4 if Executive executes a Release, and only if
during the term of this Agreement:

 
(a)      Executive's employment by the Employer is terminated by the Employer without Cause within 12

months following the Change in Control;
 
(b)      Executive terminates his employment with the Employer for Good Reason within 12 months following

the Change in Control and complies with the procedures set forth in Section 3.2;
 
(c)      Executive's employment by the Employer is terminated by the Employer without Cause prior to the

Change in Control and such termination arose in connection with or in anticipation of the Change in Control (for purposes of
this Agreement, meaning that at the time of such termination the Company had entered into an agreement, the consummation of
which would result in a Change in Control and such Change in Control is consummated); or

 
(d)      Executive terminates his employment with the Employer for Good Reason prior to the Change in

Control, the event constituting Good Reason arose in connection with or in anticipation of the Change in Control and Executive
complies with the procedures set forth in Section 3.2.

 
3.2      Good Reason. Notwithstanding anything contained in any employment agreement between Executive

and the Employer to the contrary, during the term of this Agreement Executive may terminate his employment with the
Employer for Good Reason as set forth in Section 3.1(b) or (d) and be entitled to the benefits set forth in Section 4, provided
that Executive gives written notice to the Company of his election to terminate his employment for such reason within 180 days
after the time he becomes aware of the existence of facts or circumstances constituting Good Reason and the Company has not
cured such facts or circumstances within thirty (30) days after receiving such notice.
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3.3      Disability. In the event of a Disability of Executive, the Company may terminate this Agreement

provided that the Company shall have provided Executive a Notice of Termination and Executive shall not have returned to the
full-time performance of Executive's duties within thirty (30) days of such Notice of Termination.

 
3.4      Cause. The Employer may terminate the employment of Executive for Cause. Executive shall not be

deemed to have been terminated for Cause unless and until there shall have been delivered to Executive a Notice of Termination
and a written copy of a finding by the Company's Board of Directors or any other representative of the Company or Dataram
that Executive was guilty of conduct constituting Cause based on reasonable evidence, specifying the particulars thereof in
detail.

 
3.5      Notice of Termination. Any termination of Executive's employment by the Employer or by Executive

(other than termination based on Executive's death) following a Change in Control shall be communicated by the terminating
party in a Notice of Termination to the other party hereto.

 
4.      Compensation and Benefits Upon Termination of Employment.

 
4.1      Severance Benefits.
 
(a)      If Executive shall be terminated from employment with the Employer or shall terminate his employment

with the Employer, in each case as described in Section 3.1, then Executive shall be entitled to receive, in lieu of any further
payments to Executive (including, without limitation, in lieu of any annual bonus payments or pro-rata bonus payments) except
as expressly contemplated under this Agreement, a cash amount equal to the sum of (i) twelve (12) months of Base Salary and
(ii) a pro rata Target Bonus for the year in which the Date of Termination occurs, with such amount payable in equal
installments over the twelve (12) months following the Executive's Date of Termination, and commencing within ten (10)
business days following Executive's Date of Termination (or, if later, upon the expiration of the revocation period, if applicable,
under the Release, but in no event later than the later of the December 31 next-following the Date of Termination or 2-1/2
months after the Date of Termination). The payments under this Section 4.1(a) are in lieu of (and not in addition to) any
severance payments the Executive may have been entitled to receive under any other agreement, plan or policy, and any
payments under any such agreement, plan or policy shall offset dollar-for-dollar the amounts payable hereunder.

 
(b)      For a period of twelve (12) months following Executive's Date of Termination (the "coverage period"),

Executive shall be entitled to the continuation of the same or equivalent health benefit coverage as he was receiving
immediately prior to the Change in Control at active employee rates, and Executive's COBRA period shall commence at the
end of such twelve (12) month period. The benefits to be provided under this Section 4.1(b) shall be reduced to the extent of the
receipt of substantially equivalent coverage by Executive from any successor employer.
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4.2      Termination Prior to a Change in Control. Notwithstanding anything contained in Section 4.1, in the

case of a termination of employment prior to the occurrence of a Change in Control, the Company shall have no obligation to
pay or provide any compensation or benefits hereunder prior to the occurrence of the Change in Control (and, for the avoidance
of doubt, any payments relating to a termination described in Section 3.1(c) or (d) shall commence upon the occurrence of the
Change in Control).

 
4.3      Accrued Benefits. Upon termination of the employment of Executive for any reason, Executive shall be

entitled to receive any unpaid Base Salary through the date of such Eligible Executive's termination and any bonus earned but
unpaid as of the date of such termination for any previously completed fiscal year of the Company. In addition, Executive shall
be entitled to prompt reimbursement of any unreimbursed expenses properly incurred by Executive in accordance with
Company policies prior to the date of Executive's termination. Executive shall also receive such other compensation (including
any stock options or other equity-related payments) and benefits, if any, to which Executive may be entitled from time to time
pursuant to the terms and conditions of the employee compensation, incentive, equity, benefit or fringe benefit plans, policies or
programs of the Company.

 
4.4      Section 409A. Notwithstanding any other provision of this Agreement to the contrary, severance benefits

pursuant to this Section 4, to the extent of payments made from the date of termination of Executive's employment through
March 15 of the calendar year following such termination, are intended to constitute separate payments for purposes of Section
1.409A-2(b)(2) of the Treasury regulations and thus are payable pursuant to the "short-term deferral" rule set forth in Section
1.409A-1(b)(4) of the Treasury Regulations. To the extent such severance payments are made following said March 15, they are
intended to constitute separate payments for purposes of Section 1.409A-1(b)(9)(iii) of the Treasury Regulations to the
maximum extent permitted by said provision, with any excess amount being regarded as subject to the distribution requirements
of Section 409A(a)(2)(A) of the Code, including, without limitation, the requirement of Section 409A(a)(2)(B)(i) of the Code
that payment be delayed until six (6) months after separation from service if Executive is a "specified employee" with the
meaning of the aforesaid section of the Code at the time of such separation from service.

 
5.      No Mitigation. Executive shall not be required to mitigate the amount of any payments provided for by this

Agreement by seeking employment or otherwise, nor shall the amount of any cash payments or benefit provided under this
Agreement be reduced by any compensation or benefit earned by Executive after his Date of Termination (except as provided in
the last sentence of Section 4.1(b) above). Notwithstanding the foregoing, if Executive is entitled, by operation of any
applicable law, to unemployment compensation benefits or benefits under the Worker Adjustment and Retraining Act of 1988
(known as the "WARN" Act) in connection with the termination of his employment in addition to those required to be paid to
him under this Agreement, then to the extent permitted by applicable statutory law governing severance payments or notice of
termination of employment, the Company shall be entitled to offset the amounts payable hereunder by the amounts of any such
statutorily mandated payments.
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6.      Limitation on Rights.

 
6.1      No Employment Contract. This Agreement, including the recitals hereto, shall not be deemed to create a

contract of employment between the Employer and Executive and shall create no right in Executive to continue in the
Employer's employment for any specific period of time, or to create any other rights in Executive or obligations on the part of
the Company or its subsidiaries, except as expressly set forth herein. Except as expressly set forth herein, this Agreement shall
not restrict the right of the Employer to terminate Executive's employment at any time for any reason or no reason, or restrict the
right of Executive to terminate his employment.

 
6.2      No Other Exclusions. This Agreement shall not be construed to exclude Executive from participation in

any other compensation or benefit programs in which he is specifically eligible to participate either prior to or following the
execution of this Agreement, or any such programs that generally are available to other executive personnel of the Company,
nor shall it affect the kind and amount of other compensation to which Executive is entitled.

 
7.      Legal Fees and Expenses. If any dispute arises between the parties with respect to the interpretation or

performance of this Agreement, the prevailing party in any proceeding shall be entitled to recover from the other party its
attorney’s fees, court costs and other expenses incurred in connection with any such proceeding. Amounts, if any, paid to
Executive under this Section 7 shall be in addition to all other amounts due to Executive pursuant to this Agreement.

 
8.      Non-Alienation of Benefits. Except in so far as this provision may be contrary to applicable law, no sale,

transfer, alienation, assignment, pledge, collateralization or attachment of any benefits under this Agreement shall be valid or
recognized by the Company.

 
9.      Executive Acknowledgment. Executive acknowledges that he has consulted with or has had the opportunity to

consult with independent counsel of his choice concerning this Agreement that he has read and understands this Agreement
and is fully aware of its legal effect.

 
10.      Miscellaneous.

 
10.1      Entire Agreement.

 
(a)      This Agreement constitutes the entire understanding and sole and entire agreement between the parties

with respect to the subject matter hereof and supersedes all prior and contemporaneous agreements, negotiations and
discussions between the parties hereto and/or their respective counsel and representatives with respect to the subject matter
covered hereby. For the avoidance of doubt, this Agreement supersedes any employment or similar agreement between
Executive and the Company to the extent such agreement includes any severance-type provisions.
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(b)      The severance payment hereunder is in lieu of any payment that Executive might otherwise be entitled to

from the Company (including, without limitation, in lieu of any annual bonus payments or pro-rata bonus payments that would
otherwise be due and any other payments due Executive in the event of a Change in Control or termination of employment
under the Company's applicable severance pay policies, if any, or under any other oral or written agreement including, without
limitation, any employment agreement); provided, however, that Executive shall continue to be entitled to receive the
applicable severance pay benefits, if any, under the Company's applicable policies, if any, or under another written agreement if
Executive's termination is not a termination providing benefits under this Agreement.

 
10.2      Amendments. This Agreement may be changed, amended or modified only by a written instrument

executed by both of the parties hereto.
 
10.3      Assignment and Binding Effect.
 
(a)      Neither this Agreement nor the rights or obligations hereunder shall be assignable by Executive or the

Company except that this Agreement shall be assignable to, binding upon and inure to the benefit of any successor of the
Company, and any successor shall be deemed substituted for the Company upon the terms and subject to the conditions hereof.

 
(b)      The Company will require any successor (whether by purchase of assets, merger, consolidation or

otherwise) to all or substantially all of the business and/or assets of the Company to expressly assume and agree to perform all of
the obligations of the Company under this Agreement (including the obligation to cause any subsequent successor to also
assume the obligations of this Agreement) unless such assumption occurs by operation of law.

 
10.4      No Waiver. No waiver of any term, provision or condition of this Agreement, whether by conduct or

otherwise, in any one or more instances shall be deemed or be construed as a further or continuing waiver of any such term,
provision or condition or as a waiver of any other term, provision or condition of this Agreement.

 
10.5      Rules of Construction.
 
(a)      This Agreement shall be governed by and construed in accordance with the laws of, the State of New

Jersey. Captions contained in this Agreement are for convenience of reference only and shall not be considered or referred to in
resolving questions of interpretation with respect to this Agreement.
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(b)      If any provision of this Agreement is held to be illegal, invalid or unenforceable under any present or

future law, and if the rights or obligations of any party hereto under this Agreement will not be materially and adversely
affected thereby, (i) such provision will be fully severable, (ii) this Agreement will be construed and enforced as if such illegal,
invalid or unenforceable provision had never comprised a part hereof, (iii) the remaining provisions of this Agreement will
remain in full force and effect and will not be affected by the illegal, invalid or unenforceable provision or by its severance here
from and (iv) in lieu of such illegal, invalid or unenforceable provision, there will be added automatically as a part of this
Agreement a legal, valid and enforceable provision as similar in terms to such illegal, invalid or unenforceable provision as may
be possible.

 
10.6      Notices. Any notice required or permitted by this Agreement shall be in writing, delivered by hand, or

sent by registered or certified mail, return receipt requested, or by recognized courier service (regularly providing proof of
delivery), addressed to the Company at the Company's then principal office, or to Executive at the address set forth under
Executive's signature below, as the case may be, or to such other address or addresses as any party hereto may from time to time
specify in writing. Notices shall be deemed given when received.

 
IN WITNESS WHEREOF, this Agreement has been executed and delivered by the parties hereto as of the date first

above written.
 
 
DATARAM CORPORATION, INC.  EXECUTIVE
   
Michael E. Markulec  David A. Moylan
Director  Chairman and CEO
Dataram Corporation  Dataram Corporation
On behalf of the Board of Directors   

 
Cc: Tony Lougee, Personnel file
 

Page 8 of 8


